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Policy Principles

Free Flow of Information Act (Reporter’s Shield Legislation)

General Principles

A free and independent press is one of the cornerstones of our nation’s democracy, and reporters’ ability to obtain newsworthy information is a crucial condition to assure the ability of the press to continue to bring important matters to the attention of the public.  Compelling reporters to reveal the identity of their sources, confidential information, and unpublished work product will restrict this vital flow of information to reporters and ultimately result in a less informed citizenry.
Currently, 32 states and the District of Columbia have “shield” laws in force and 17 other states have recognized a reporter’s privilege as a result of judicial decisions.  However, at the federal level, there is no uniform set of standards to govern when testimony can be sought from reporters.  In recent years, the number of subpoenas issued by federal authorities to seek information from reporters has grown significantly.  Not only have reporters been subpoenaed in nationally known high profile criminal investigations, but also in civil litigation matters, where their stories have revealed waste, fraud and abuse in government and in the private sector.  While there may be some justification to seek information from the press when no other avenue is available to prosecutors and plaintiffs attorneys, all too often, reporters have become the first stop, rather than last resort in federal cases.  

The Department of Justice has guidelines in place to help determine when federal prosecutors should seek testimony and disclosure of information obtained by reporters, but they are not uniformly applied, nor do prosecutors at other agencies necessarily follow them.  By passing federal legislation to establish important and balanced ground rules for courts to determine whether reporters must testify or reveal information, Congress will provide protection for news gatherers everywhere in the nation and assure that the public has access to a broad array of information.
Specific Objectives

ABM supports federal legislation to establish clear guidelines for the circumstances under which testimony or disclosure of information possessed by reporters is required.  The Department of Justice Guidelines provide a good starting point to achieve the necessary balance between the need for compelled disclosure and the public’s right to know.  Among the central policy principles that a federal shield law must contain are:

· Means to assure that courts balance the need for public disclosure of sources with the public interest in newsgathering and reporting that helps maintain a free flow of information.

· Provision of a qualified privilege to reporters as to sources of information.  In particular, prosecutors, criminal defendants and civil litigants must show by the preponderance of evidence that they have exhausted other avenues of obtaining the information they believe is the possession of a reporter.
· Establishment of the limited circumstances under which journalistic information can be compelled, with special attention to cases where disclosure may be necessary to prevent imminent and actual” harm to national security or to prevent imminent death or significant bodily harm. 

· Protection of information from journalists when information relating to their newsgathering activities is held by telephone companies, Internet service providers and other communications providers.
· Limitations as to the scope of any requests for journalistic source material, so as to avoid compelling production of journalistic work product or other materials that are peripheral, nonessential, or speculative with respect to the proceeding at issue.
· Recognition that protected journalists should include not only mainstream established news media organizations but also specialty publishers and publications primarily disseminated by electronic means.

